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' I o :  The Commission 

REPL'L To OPPOSITION TO MOTION FOR LEAVE TO SUPPLEMENT 

Triple Bogeq. 1,l.C: MC'C Radio. LLC. and KIXJX Acquisition. LLC (collectively 7"ipIe 

l3oge>.') herein rep[> to (lie "Opposition to Motion for Leave to Supplement." filed December 15. 

2004. by Mid-('olumbi;i Broadcasting. Inc. and First Broadcasting Investment Partners. LLC 

(collectii el!. "Joint Petitioners"). In reply. the following is stated: 

Procedural Argnmenls. .The Joint Petitioners' primary procedural objection to Triple Bogey's 

"Motion for Lea\ e to Supplement Reply to Oppositions of Joint Petitioners and Supplement." filed 

1)eccmber 1. 2004 (hereinulier "Ak)/ion "). is that it was filed after the deadline for an application 

fir rc\Jie\\ in this proceeding. But. ofcourse. that is exactly why Triple Bogey moved for lese to 
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Iilc its supplement. If' its supplement could have been filed as a matter of right, no accompanying 

niotion would have been necessary. 

The time limitations on the filing of applications for review, as well as oppositions and 

replies thereto, are established solely by Commission rule. See Crys~ulBroudcu.sr Pur1ner.s. 1 1 FCC 

Rcd 4680. 4680-81 (1996). The Commission, therefore. may waive a filing deadline if a party 

s h o w  good cause. E.X.. Gilmore Brotrdcusting C'orporufion, 5 FCC Rcd 5530, n. 1 (1 990) (Section 

I .  1 I5(d) waived to accept supplements because those pleadings related to developments subsequent 

to thc original application for review). 

Triple Bogey submitted its Motion to bring to the Commission's attention a staff ruling 

wleased some three months qfier Triple Bogey filed its Application for Review. That case. Sells. 

Arixnu. DA 04-.35 14 (Assistant Chief. Audio Div.. released November 22. 2004). deals directly 

with a key issue in this proceeding that Triple Bogey repeatedly raised below' but the Report und 

Order improperly failed to even address: whether it is contrary to both the public interest and 

established Commission policy to use vacant "back-fill" allotments to cover white and gray areas 

that modification of an existing station's allotment would create. Thus. good cause clearly exists to 

take cognizance of the Scl l .~  decision here. 

The Joint Petitioners cite Grecit Western (~'ellulcir Purtners. LLC', 17 FCC Rcd 8508.7 1 11.1 

(2002). in  which the Commission refused to considera late-filed "amendment" to an application for 

review. I n  that case. however. the party did not seek leave to file its amendment. which was more 

See Triple Bogey's Reply Comments, filed March 25, 2003, pp. 10-15 and Triple 
Bogey's Reply to Supplement. tiled May 21.2004. pp. 6-10. Ofcourse, the issue also was addressed 
in Triple Hogey's Application for Review. tiled August 20,2004. pp. 14-19. 

I 
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than a year delinquent. Here. not only has Triple Bogey requested leave to submit its supplement, 

but i t  presented that supplernent only a week after ,SelLs was released. 

The Joint Petitioners further argue the supplement should be rejected because the combined 

length of  Triple Bogey's Application for Review and the proffered supplement exceeds the 25-page 

limit set forth in Section 1 . I  15(0 ofthe Commission's Rules. But the Joint Petitioners point to no 

case in w-hicli the Commission, having waived the Section 1.1 15(d) tiling deadline i n  order to 

consider a supplement. then rejected the supplement because of the Section 1.1 15(t) page limit. 

The simple procedural question presented is whether there is good cause to take note o f a  

recent staff'decision that deals directly with legal principles at issue in this proceeding. Such good 

cause is clearly present.' 

Substantive Arguments. The Joint Petitioners argue that the supposedly %ovel" policy upon 

which Si,ll,s is based should not be "retroactively" applied in this case. The argument is without 

merit. 

Most importantly. the policy underlying the Se1I.s decision is not novel. To the contrary. it 

is based upon Modiflcution of'F,44 iind TIVAuihoiizutions to Specifi' u Neil: Community of'License, 

5 FCC Rcd 7094 ( 1990) ( "~'onimrmi/y~~flicen.se / I") .  wherein the Commission expressly ruled that 

replacement of an operating station with a vacant allotment or unconstructed permit. although a 

factor to be considered. "does not adequately cure the disruption to 'existing service' occasioned by 

removal of ail operating station." /d, at 1 19. C'onmrrnity oflicense 11. in turn. was based on the 

Moreover. the Joint Petitioners cannot be heard to complain they have been denied 
the opportunity to address the Sells case. They used more than five pages of their nine-page 
opposition to argue why the principles upon which Sells rests should not be applied liere. 
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bedrock principles that the public has a legitimate expectation that existing service will continue and 

that the curtailment ofexisting service is not in the public interest. Eg. .  Hull 1'. FC'C'. 237 F.2d 567 

(D.C. Cir. 1956): KTI'O. In<.. 57 RR 2d 648 (1984). 

Clearly these long-standing principles. given fresh voice in S e h ,  should not be ignored in 

this proceeding ~ particularly given that Triple Bogey raised them in a timely manner. Indeed. in its 

pleadings. Triple Bogey quotes the same language from C'on?ntirni/~ofLicensr Ilthat the staffquotes 

in  ,%~//.c' 

In an effort to characterize Sel1.c. as a radical change in Commission policy. the Joint 

Petitioners assert the Commission expressly has condoned the use of vacant allotments to till in 

\,+liitc and gray areas. The Joint Petitioners cite two cases, Eu/on/on. Geor-giu, 6 FCC Rcd 6580 

(Chief. Media Bureau 1991). and ('ulienle. Nevudu. DA 04-2146 (Assistant Chief, Audio Div.. 

released September 3. 2004). First. as the citations above indicate, each is staff ruling, not a full 

Commission decision. Second. in neither case was the use of a back-fill vacant allotment to cover 

a lvhite or gray area material to the decision. In C'uliente, the proponent proposed two vacant 

allotments to prevent creation of a gray area containing 1 1  persons. But the Commission's staff 

found that. in fact. there was no populated gray area. Id. at 7 13. In Euronlon, the relocation plan 

of the party that proposed vacant back-fill allotments to cover white and gray areas was denied. 

Ironically. in denying that proposal. the Commission staff. citing ('ummuniry of License I / ,  supr-u, 

and / / d l  13. FCY'. .siipru, found that the disruption of service to the population the station currently 

s c w d  o f f k t  any benefits to be derived from adoption of the proposal. Eu/onton at 77 34-35. 

C'oinpurc Sells at 77 8-9 with Triple Bogey's Reply Comments, filed March 25,2003. 
at p. 15 (both quoting C'ominunity of'license I/.  5 FCC Rcd at 7097 (7 19)). 
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Moreover. the white area i n  issue was vety small -four square kilometers with a population of28 

persons. Id. at v 32, 

To avoid application i n  this case of  the policy upon which Se//.s rests, the Joint Petitioners. 

citing Ptrcifk Blocid~,cr.~/infic?f'.~i,s.i.~souriLL('. 18 FCC Rcd 2291 (2003) ("Refugia I"), recon. denied, 

c' rCC Rcd 10950 (2004) ("R<fiigio I / " ) .  argue that the "no back-fill" policy is to be applied in 

pending cases only and not retroactively.' The Joint Petitioners thus assert that Se//,s. because i t  

relied on the Rcfiigio policy. should not be applied "retroactively" in this proceeding. 

The argument fails. First. as noted above. the Sells decision is rooted in long-standing 

Commission policy. which the Repor/ tindOrder wrongly ignored. To continue to ignore this policy 

i n  this proceeding would he contrary to the public interest. See Rqfugio II. 19 FCC Rcd at 10957 & 

11.52. Second. even using the Joint Petitioners' crabbed definition of"pending," this case clearly was 

still pending at the time Ref i /g io  I /  was released. (Specifically, Refugia I/ was released June 16, 

2004. whereas the Repor/ cind Order in this proceeding was released July 9, 2004.) Thus. the 

fundamental ruling underpinning Rgfzigio / and Rqfirgio I /  f i e . .  that the use of a vacant back-fill 

allotment to replace existing senice is unacceptable. given that the ultimate licensing of the 

replacement station througli the FCC's auction procedures is both an uncertain and time-consuming 

process) should be applied here. 

4 I!ndcr the h i n t  Petitioners' interpretation of Rqfiigio /I. a case is pending only i f a  
report and order has not yet been issued. It is their view that if a report and order has been issued. 
even if that ruling is subject to a petition for reconsideration and/or an application for review. the 
casc is no longer pending. The Joint Petitioners' interpretation is based upon a bare citation in 
R<fi/gio / I  to BwniwII,  Sou/h C'nrolinu, 18 FCC Rcd 15 152 (Assistant Chief. Audio Div. 2003). 
Notwithstanding the Joint Petitioners' assertion to the contray, an allotment proceeding obviously 
remains priding if i t  is subject to staff or Commission review. 
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The Joint Petitioners ask for "full Commission review" before the widespread application 

of the Sell.s decision. But of  course Triple Bogey. through its Application for Review, already has 

requested full Commission review ofthe staff"s failure to apply in this proceeding a long-standing 

Commission allotment policy-a policy confirmed some fourteen years ago in C'ornmunit~mfLic~~n.se 

11. which properly was applied in Se1l.s. To the extent that the Commission's staff may have strayed 

in other cases from the principles enunciated in C'ommunity of'Licen.re II. the Commission must 

correct that practice now. 

I n  their Opposition. the Joint Petitioners seem to fear application of the policy underlying 

Sells \+odd call into question the methodology used in determining gain and loss areas in allotment 

proceedings generally. While it may be worthwhile for the Commission to revisit that methodology. 

it is unnecessary to do so i n  this case. The real world problem presented here is that adoption ofthe 

Joint Petitioners' proposal would mean the loss of the only radio service available to some 1.800 

residents of north-central Oregon and south-central Washington. That service would be restored, 

if ever. only years from now- given the fact the Commission already has a backlog of roughly 300 

vacant FM allotments that have not yet even been scheduled for auction. 
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WHEREFORE. In light of all circumstances present. Triple Bogey's Motion for Leave to 

Supplement Rep11 to Opposition of Joint Petitioners should be GRANTED and its proffered 

Supplement should be CONSIDERED in this proceeding. 

TRIPLE BOGEY, LLC, MCC RADIO, LLC, AND 

Their Counsel 

Redd). Begley & McCorniick. LLP 
1 I56 15'" Street. N.W.. Suite 610 
Washington, D.C. 20005-1 770 
( 2 0 2 )  659-5700 

December 28.2004 
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Policy and Rules Division 
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Federal Communications Commission 
445 Twelfth Street, S.W. 
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Robert Hayne* 
Audio Division 
Mass Media Bureau 
Federal Communications Commission 
Room 3-A262 
445 Twelfth Street, SW 
Washington, DC 20554 

Mark N. Lipp, Esq. 
Vinson & Elkins, LLP 
1455 Pennsylvania Ave., N.W., Suite 600 
Washington, DC 20004 

Counsel for FIRST BROADCASTING COMPANY, L.P. and 
FRST BROADCASTING INVESTMENT PARTNERS, LLC 

J. Dominic Monahan, Esq. 
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Gary S. Smithwick, Esq. 
Smithwick & Belendiuk, PC 
5028 Wisconsin Avenue, NW, Suite 301 
Washington, DC 20016 

Counsel for SAGA BROADCASTING COW.  

M. Anne Swanson, Esq. 
Nam E. Kim, Esq. 
Dow, Lohnes & Albertson, PLLC 
1200 New Hampshire Avenue, NW 
Suite 800 
Washington, DC 20036 

Counsel for NEW NORTHWEST BROADCASTERS, LLC 

Dennis J. Kelly, Esq. 
Law Office of Dennis J. Kelly 
P. 0. Box 41 177 
Washington, DC 2001 8 

Counsel for TWO HEARTS COMMUNICATIONS. LLC 

Howard J. Barr, Esq. 
Womble Carlyle Sandridge & Rice, PLLC 
1401 Eye Street, NW, 7th Floor 
Washington, DC 20005 

Counsel for MERCER ISLAND SCHOOL DISTRICT and 
PENINSULA SCHOOL DISTRICT NO. 401 

Cary S. Tepper, Esq. 
Booth Freret Imlay & Tepper, PC 
7900 Wisconsin Avenue, Suite 304 
Bethesda, MD 20814-3628 

Counsel for BAY CITIES BUILDING COMPANY. INC 

James P. Riley, Esq. 
Fletcher Heald & Hildreth, PLC 
1300 North 17"' Street, l l 'h  Floor 
Arlington, VA 22209 

Counsel for SALEM MEDIA OF OREGON, INC. 

Charles R. Naftalin, Esq. 
Holland &Knight, LLP 
2099 Pennsylvania Avenue, NW, Suite 100 
Washington, DC 20006-1813 

Counsel for McKENZIE RIVER BROADCASTING CO., INC. 
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Chris Goelz 
8836 SE 60" Street 
Mercer Island, WA 98040 

Robert Casserd 
4735 N.E. 4'h Street 
Renton, WA 98059 

Gretchen W. Wilbert 
Mayor, City of Gig Harbor 
3510 Grandview Street 
Gig Harbor, WA 98335 

Ron Hughes, President 
Westend Radio, LLC 
P. 0. Box 145 
Hermiston, OR 97838 

Oregon Eagle, Inc. 
P. 0. Box 40 
Tillamook, OR 97141 

Rod Smith 
13502 NE 78" Circle 
Vancouver. WA 98682-3309 

Merle E. Dowd 
9105 Fortuna Drive, #8406 
Mercer Island, WA 98040 

Harry F. Cole, Esq. 
Fletcher Heald & Hildreth, PLC 
1300 North 17" Street, 1 l th Floor 
Arlington, VA 22209-3801 

Counsel for CRISTA MINISTRIES, INC. 

* Hand Delivered 

L/ Matthew H. McCormick 
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